
 “Top 10” list possible legislative or regulatory actions for immigration issues.  
Legislative Action #1a
US Masters (or higher) exemption from H-1B Cap

Legislative Action #1b
US Masters (or higher) with Technical Degree exemption from H-1B Cap

Legislative Action #1c
US Ph.D students and MD exemption from H-1B Cap

Legislative Action #2
Amend counting of immigrant visa numbers
Legislative Action #3
Work Authorization for Spouses of H-1B Non-immigrants

Regulatory Action #4
Decrease (temporarily) requirements for EB-5 (Investor Visa)

Regulatory Action #5
H-1B grace period after employment ends

Regulatory Action #6
Faster processing for FBI background checks

Legislative Action #7
Increasing duration of Optional Practical Training

Legislative Action #8
L-1 Extensions Past 5/7 Year Maximum

Legislative Action #9
Provide nonimmigrant visa category for nurses and provide an additional allotment of green cards for Schedule A (nurses)

Legislative Action #10
Nonimmigrant status on emergent basis for company   turn-around                                                                         
Our highest priority recommendation has two alternatives that are less sweeping as potential backup positions.

Legislative Action #1a
US Masters (or higher) exemption from H-1B Cap

Bill Goal:
Exempt foreign nationals who hold US Masters (or higher) degrees from the H-1B cap.

Language:
We would be requesting that INA §214(g)(5)(C) be amended to read as follows: “. . .has earned a master’s or higher degree from a United States institution of higher education (as defined in section 1001(a) of Title 20).”  This deletes the statement which indicates that the numerical limitation is 20,000 so that there is no limitation on this exemption.

Reason:
Although the H-1B Visa Reform Act provided the necessary addition of an exemption from the standard H-1B cap for foreign nationals who hold US Master, or higher degrees, there is a cap of 20,000 imposed on this exemption.  The US needs to attract and retain a high quality, highly educated workforce.  A total of 574,937 Masters and Doctorate enrollments were made in 2005 (NSF data). It is estimated that approximately 42.6% of the total are foreign national students enrolled in Masters program.  The current H-1B cap of 20,000 for individuals with US Masters, or higher, degree is not sufficient to retain quality talent.  The 20,000 cap exemption has been met each year since its inception, and for FY2008, the cap was met by April 30, 2007.

*Alternatively, we could request a higher cap for this category, as opposed to an unlimited amount, if we believe it would be better received by Congress.

Legislative Action #1b
US Masters (or higher) with Technical Degree (Science and Engineering) exemption from H-1B Cap

Bill Goal:
Exempt foreign nationals who hold a US Master’s or higher degree in Science and Engineering field (as per National Science Foundation definition) from the H-1B cap.

Language:
We would be requesting that INA §214(g)(5)(D) be added to the regulations, and would read as follows: “. . .has earned a Masters or higher degree from a United States institution of higher education (as defined in section 1001(a) of Title 20) in a technical field including, but not limited to, Computer Science, Engineering, Mathematics, Physics,  and Biomedical Engineering.”  

Reason:
Although the H-1B Visa Reform Act provided the necessary addition of an exemption from the standard H-1B cap for foreign nationals who hold US Master, or higher degrees, there is a cap of 20,000 imposed on this exemption.  The US needs to retain a high quality, highly educated workforce.  Currently, of the 478,782 Science and Engineering graduate students (2005 NSF data), 29% or 139,232 students enrolled are foreign nationals.   The current H-1B cap of 20,000 for individuals with US Masters, or higher, degrees is not sufficient to retain quality talent.  The 20,000 cap exemption has been met each year since its inception, and for FY2008, the cap was met by April 30, 2007.  Therefore, we recommend eliminating the cap altogether for individuals who hold US master’s or higher degrees in a technical field.

Legislative Action #1c
US doctorate students and MD exemption from H-1B Cap

Bill Goal:
Exempt foreign nationals who hold US Ph.D, or M.D. degrees from the H-1B cap.

Language:
We would be requesting that INA §214(g)(5)(D) be added to the regulations, and would read as follows: “. . .has earned a Ph.D. and/or an M.D. from a United States institution of higher education (as defined in section 1001(a) of Title 20).”  

Reason:
Although the H-1B Visa Reform Act provided the necessary addition of an exemption from the standard H-1B cap for foreign nationals who hold US Master, or higher degrees, there is a cap of 20,000 imposed on this exemption.  The US needs to retain a high quality, highly educated workforce.  Currently, of the 33,937 doctorate enrollments in 2004, 59.4% or 19,992 doctorate enrollments are foreign nationals per NSF estimates.  The current H-1B cap of 20,000 for individuals with US Masters, or higher, degrees is not sufficient to retain quality talent.  The 20,000 cap exemption has been met each year since its inception, and for FY2008, the cap was met by April 30, 2007.  Therefore, we recommend eliminating the cap altogether for individuals who hold US Ph.D, and/or M.D. degrees.

Legislative Action #2
Amend counting of immigrant visa numbers
Bill Goal:
Provide additional immigrant visa numbers by only counting primary individuals against the immigrant visa cap, and not counting each dependent family member.

Language:
We would request that within the preference system (either family-based or employment-based) that INA§203 be amended to read “A spouse or child as defined in subparagraph (A), (B), (C), (D), or (E) of section 1101(b)(1) of this title shall, if not otherwise entitle to an immigrant status and the immediate issuance of a visa under subsection (a),(b), or (c) of this section, be entitled to the same status, and the same order of consideration provided in the respective subsection, if accompanying or following to join, the spouse or parent.  However, the spouse’s or child’s immigrant visa would not be counted against the primary beneficiary’s preference category.”

Reason:
Currently, each person who obtains a green card is counted against the particular preference category as using an immigrant visa number.  As recommended in the recent immigration reform legislation, there would be more immigrant visa numbers available each fiscal year if only the primary green card applicant is counted against the cap, and any dependent family members who also receive a green card, are not.

Legislative Action #3
Work Authorization for Spouses of H-1B Nonimmigrants

Bill Goal:
Allow spouses of H-1B nonimmigrants to be eligible to apply for employment authorization.

Language:
We would request that a section be added similar to INA§214(e)(6) and INA§214(c)(2)(E) that reads:  “In the case of an alien spouse admitted under section 1101(a)(15)(H) of this title, who is accompanying or following to join a principal alien admitted under such section, the Attorney General shall authorize the alien spouse to engage in employment in the United States and provide the spouse with an “employment authorized” endorsement or other appropriate work permit.”
Reason:
At this time, the spouses of E and L nonimmigrant visa holders are eligible to apply for employment authorization.  The EAD card is generally granted in no more than two-year increments.  We believe that this same benefit should be available to spouses of H nonimmigrants.

Regulatory Action #4
Decrease (temporarily) requirements for EB-5 (Investor Visa)

Bill Goal:
Decrease the current EB-5 (investor visa) requirements to encourage growth of new business during this economically depressed time.

Language:
We would request that the Attorney General utilize his authority under INA §203(b)(5)(C)(ii) to permit an amount of capital that is less than the amount specified in clause (i).  Specifically, we would request that the Attorney General allow capital in the amount of $500,000 for Michigan, and any other state with high unemployment, to be acceptable for purposes of Employment Creation under INA §203(b)(5).

Additionally, we request that 8 CFR §204.6(f)(2) be amended to read:  “Targeted employment area.  The amount of capital necessary to make a qualifying investment in a targeted employment area within the United States is five hundred thousand United States dollars ($500,000), or the amount designated by the Attorney General under INA §203(b)(5)(C)(ii).”

Reason:
The EB-5 category currently requires (in general) that an individual invest $1 million dollars in a new commercial enterprise and create 10 new jobs for US workers, and engage in day-to-day management or policy formation.  In some instances, an individual may invest $500,000 if they are investing in a targeted employment area (generally rural areas).  Due to the current state of our economy, we would recommend that the amount of investment be lowered possibly to $500,000.  The current national unemployment rate is 4.6 percent, while the Michigan unemployment rate is 7.4 percent, and has been steadily increasing throughout 2007.

Regulatory Action #5
H-1B grace period after employment ends

Bill Goal:
Allow H-1B nonimmigrants a 60-day grace period if employment unexpectedly is terminated.

Language:
We would request that 8 CFR 214.2(h)(13)(i) be amended to add a new section [8 CFR 214.2(h)(13)(i)(C)] reading something like “An H-1B nonimmigrant whose employment is terminated is allowed a period of up to 60 days after the last date of employment to prepare for departure from the United States.  However, during this period, the H-1B nonimmigrant may file an application/petition to change or extend status.”

Reason:
Currently, when an H-1B nonimmigrant is terminated, they are expected to depart the US immediately.  They are granted no additional time to prepare for departure.  There last day of employment is considered to be the last day that s/he is maintaining valid H status.  The USCIS has been accommodating to nonimmigrants in the F-1 and J-1 status, by allowing them a grace period for departure upon completion of a program.  We realize that this request for a grace period is not at the completion of the full employment, however, when a foreign national employee is unexpectedly terminated, there are numerous issues to plan for trying to depart the US (packing/selling a home/shipping goods overseas/children may be in school/etc).

*Currently, the language drafted is specifically for a grace-period for terminated employees.  This would not include individuals who leave on their own.  I think we’d be more successful if it is for terminated H-1B nonimmigrants.

Regulatory Action #6
Faster processing for FBI background checks

Bill Goal:
Provide increased resources within the FBI for faster processing of required background checks or allow State Police departments to conduct reviews that would be approved by the FBI.

Language:
We would request that the FBI allow the State Police to conduct background checks (with access to their systems), and then provide the results to the FBI for formal approval.  This would hopefully cut down on the processing times, while still ensuring that the security of our nation is preserved.

Reason:
Currently, individuals from various countries are subject to a background check by the FBI.  Some of these background checks are taking 2 to 3+ years to be completed.  This is causing significant delay in the adjudication of green cards and citizenship.

Legislative Action #7
Increasing duration of Optional Practical Training

Bill goal:
Allow for extension of OPT to 24 months due to H-1B cap being consistently reached each fiscal year.

Language:
We would request that 8 CFR 214.2(f)(11) be amended to read that “The total periods of authorization for optional practical training under paragraph (f)(10) of this section shall not exceed a maximum of 24 months.”

Reason:
Currently, the H-1B cap of 65,000 is reached each fiscal year.  For FY2008, the cap was met within the first two days of eligible filing.  This is greatly impacting individuals in student status, and in particular, students who are on OPT.  Their OPT is generally valid about one year from their graduation date, so those individuals who graduate in May/June, will have OPT which expires in May/June the following year.  The H-1B status, if granted, does not begin until October 1st of any given year.  Therefore, employers have to generally terminate employment and then re-hire the individuals in October because the students may not legally work once their OPT expires.  This bill would allow students an initial grant of OPT of 12 months, with an option to extend for an additional 12 months.


*We may need some sort of concession here, such as the only way to extend the OPT is if the filed H-1B petition is for the same employer for whom the student works under OPT.  We would need to come up with the way that the OPT is extended.  This would generally involve the school endorsing the I-20 for the additional OPT.

Legislative Action #4
L-1 Extensions Past 5/7 Year Maximum

Bill Goal:
Provide for extensions of L status past the 5/7 year maximum stay (as is currently available for H-1B nonimmigrants) for individuals who have either a labor certification or I-140 petition pending for at least 365 days prior to expiration of stay in L status, or who have an approved I-140 petition.

Language:
We would be requesting the same language as located in Section 106 of AC21 [PL 106-313 §106(a)].  Specifically, we would be requesting a provision that reads: 

“Aliens who hold L nonimmigrant status would be permitted to obtain an extension of L-1A or L-1B status beyond the 7 and 5 year limits, respectively, when: 1) 365 days or more have passed since the filing of any application for labor certification, Form ETA 9089, that is required or used by the alien to obtain status as an employment-based immigrant, or 2) 365 days or more have passed since filing of an employment-based immigrant petition.  This provision minimizes the risk that an alien who has been present in the United States for 7 or 5 years, and who is pursuing permanent resident status, will be forced to depart the United States on account of processing delays at either the Department of Labor (DOL) or the USCIS.  Any alien who meets the above criteria may be eligible for an extension of L-1A or L-1B status.  Further, a petitioner must establish that the above criteria were met at the time the application or petition was filed.  If an alien did not meet the criteria on or after the effective date of the legislation and at the time of filing, and the alien is not otherwise eligible for an extension of L-1 status, then the USCIS will not approve a request for extension of L-1 status.  The request for an extension of status must establish that the alien beneficiary is in valid L-1 status at the time the petition (Form I-129) is file with the USCIS.  An extension of stay may not be approved for an applicant who failed to maintain the previously accorded status, or where such status expired before the application or petition was filed, with certain exceptions.

The USCIS is required to grant the extension of stay to such L-1 nonimmigrants in one-year increments until a final decision is made:

(1) to deny the application for labor certification, or, if the labor certification is approved, to deny the EB immigrant petition that was filed pursuant to the approved labor certification;


(2)  to deny the EB immigration petition; or

(3)  to grant of deny the alien’s application for an immigrant visa or for adjustment of status.

Derivative family members are eligible for L-2 status for the same period of authorized stay granted to the principal beneficiary.”


We would further request the same provision as located in Section 104(c) of AC21 [PL 106-313 §104(c)].  Specifically, we would be requesting a provision that reads:

“This regulation enables L-1 nonimmigrants with approved I-140 petitions who are unable to adjust status because of per-country limits to be eligible to extend their L-1 nonimmigrant status until their application for adjustment of status has been adjudicated.  The statute states that the beneficiary must:

(a)  have a petition filed on his or her behalf for a preference status under INA §203(b)(1), (2), (3) (an employment based (EB) petition); and

(b)  be eligible to be granted that status except for the per-country limitations.

Any L-1 nonimmigrant who meets the statutory requirements above may be approved as the beneficiary of a request fo an extension of L-1 nonimmigrant status until a decision is made on the nonimmigrant’s application for adjustment of status.  Extensions of stay under this provision shall be made in increments of three years.

Derivative family members are eligible for L-2 status for the same period of authorized stay granted to the principal beneficiary.”

Reason:
Individuals who hold H-1B status are allowed to extend their status past the 6 year maximum stay in the US if they have either a labor certification application or Form I-140 that has been pending for at least 365 days.  Those individuals may extend their status in one year increments until the completion of the green card process.  If an H-1B nonimmigrant has an approved I-140 petition, and has reached the 6 year maximum of stay in the US, and is subject to immigrant visa per-country limits, then the individual may extend H status for three years.  This provision does not apply to L nonimmigrants, however, it should because many L nonimmigrants face the same immigrant visa backlogs as H-1B nonimmigrants.

The current solution to avoid reaching their maximum stay in the US is to change the L-1 nonimmigrant to an H-1B nonimmigrant, and then the individual is able to take advantage of extending status based on AC21 Sections 104 and 106.  This “solution” then causes L-1 nonimmigrants to use H-1B cap numbers, which obviously has increased the demand for H status.  This legislation would alleviate (to a small degree) the need for L-1 nonimmigrants to use H-1B visa cap numbers.  Additionally, there are some individuals who hold L-1 status who would not qualify H-1B status.  Therefore, this legislation would be beneficial for those individuals, in terms of being able to remain in the US past their currently authorized maximum stay in L status.
Legislative Action #9
Provide nonimmigrant visa category for nurses and provide an additional allotment of green cards for Schedule A (nurses)

Bill Goal:
Reinstate the H-1A nonimmigrant visa category and Schedule A green card processing for foreign national nurses.

Language:
We would request that Congress reinstate the H-1A nonimmigrant visa category for professional nurses established under the Immigration Nursing Relief Act of 1989.  Additionally, we would request that Congress reinstate Schedule A pre-certification for Nurses [20 CFR§656.15(c)(2)].

Reason:
All signs point to a nursing shortage in the US.  Currently, the USCIS does not have a nonimmigrant category for nurses, unless the individual is from Canada or Mexico and can qualify under NAFTA for TN status.  We recommend that the USCIS reinstate a nonimmigrant category for nurses (as long as they comply with the testing and licensure requirements).  We would also recommend that the USCIS reinstate Schedule A for green cards, and designate a specific amount of immigrant visa numbers for Schedule A green cards.

Legislative Action #10
Nonimmigrant status on emergent basis for company turn-around

Bill Goal:
Designate a new nonimmigrant work status for foreign nationals who are identified to come to the US to work for a company with economic/financial issues.

Language:
We would request that Congress create a new nonimmigrant visa category which, similar to the E visa, would be applied for directly at a US embassy or consulate abroad.  This new visa category would be specifically designated for individuals coming to the US to work for a failing US company.  The individual would be responsible for turning the company around.  The visa category would be employment authorized, and would be granted for a one-time period of up to two (2) years.  The US employer would need to demonstrate its financial/economic issues and the urgency for the request.  The employer would also have to provide the qualifications of the foreign national.  The US posts abroad would allow for emergency visa appointments for this visa category so that the visa may be issued within 24 to 72 hours.  

Reason:
Due to the current state of our economy and companies that are struggling to stay in business, we would recommend that Congress create a new temporary work category to allow a designated foreign national to obtain a visa to enter the US to turn the company around.  This visa process would be very fast (24 – 72 hours), and would be for a specific, designated amount of time.  A main factor to point out in support of this category would be that we do not want the company to go out of business, and possibly cost US workers their jobs.
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